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IN THE COURT OF THE SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), 

AT GOHPUR, SONITPUR 

           G.R.No. – 12/2017 
           U/S.: 406/420 of I.P.C. 
  
 

         S T A T E 

        -Versus- 

                 Smt. Momi Das.…accused person 

 

Present: Smt. Pooja Sinha, AJS,  

Sub-Divisional Judicial Magistrate (M) 

  Gohpur 
 

Advocate appearing for the State : Smt. Barnali Chetia 

Advocate appearing for the Accused : Sri Arnab Kumar Das 

        

Dates of recording evidence  : 18.09.2017, 23.10.2017,  

                                                                              30.01.2018 & 17.04.2018 

Date of hearing argument   : 03.05.2018      

Date of delivering Judgment   :  05.05.2018 

 

    JUDGMENT 

1. The case of the prosecution in brief is that, on 02.07.13 Smt. Momi 

Das and Sri Ratneswar Das took a loan of Rs. 40,000/- from Smt. 

Dulumoni Saikia and Rs. 18,000/- from her friend Smt. Lakhimai Lahkar, 

total of Rs. 58,000/- and gave assurance to return the same on 30.10.16 

by executing an agreement, but failed to return. Hence, the case.  

2. In this regard, Dulumoni Saikia filed an ejahar on 09.01.2017, the Officer-

in-Charge, Gohpur Police Station registered a case as Gohpur P.S. Case 

No. 12/17 under section 406/420 of I.P.C. The police conducted 

investigation and thereafter submitted charge-sheet against the accused 

person Smt. Momi Das for trial under section 406/420 of I.P.C.  

3. In due course, the accused person entered appearance. She was 

furnished with the copies as required under section 207 Cr.P.C. My 
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Learned Predecessor-in-Office framed formal charge U/S 406/420 of 

I.P.C. against the accused person read over and explained to her the 

particulars of the offenses, to which she pleaded not guilty and claimed to 

be tried.  

4. In support of the case, the prosecution examined six (6) witnesses. Two 

(2) court witnesses were examined. Statement U/S. 313 of Cr.P.C. of the 

accused person is recorded. Defence plea was of total denial. Defence 

opted not to adduce evidence. 

5. Point for determination  :  

I. Whether the accused person on 02.07.13 at Gohpur was 

entrusted with Rs.58,000/- by Smt. Dulumoni Saikia and 

Smt. Lakhimai Lahkar,converted the same to her use and 

committed criminal breach of trust and thereby committed 

an offence punishable U/S 406 of I.P.C? and  

II. Whether the accused person on same date and place 

dishonestly induced delivery of Rs.58,000/- by Smt. 

Dulumoni Saikia and Smt. Lakhimai Lahkar, and 

committed cheating and thereby committed an offence 

punishable U/S 420 of I.P.C? 

6. Discussion, Decision and Reasons thereof: - I have heard the 

learned Counsel appearing for the State. Also heard the learned Counsel 

appearing for the accused persons. Upon hearing the learned Counsel for 

the parties and on perusal of the records, I am of the considered opinion 

to hold the following :- 

1. Point of Determination No.s I& II: Both the points are taken up 

together for discussion in order to maintain the flow and 

appreciation of evidence. 

 

7. P.W.1 Smt. Dulumoni Saikia, she is the informant. She in her 

examination-in-chief deposed that on 02.02.13 accused took Rs. 

40,000/- with the assurance that she will return the same within three 

months. However, she did not return the same, after she took several 

dates. That, P.W.1 along with her sister-in-law Runu Saikia several times 

approached the accused to get back the loan amount. However, the 



 

3 

 

accused refused to return the same. She exhibited the ejahar as Ext.1 

and identified her signature thereon. Further, she stated that on 

21.06.16, the accused executed an agreement that she will return the 

amount. The same is exhibited as Ext.2 and she identified the signature 

of accused as Ext. 2(1). 

8. During her cross-examination she denied that there was no 

agreement executed by the accused with respect to return of loan 

amount. She stated that agreement was written by Tuakanta Duwara. 

Denied that Ext.2 was executed by accused on the face of fear put by 

police upon her. 

9. P.W.2- Smt. Lakhimai Lahkar, she in her examination-in-chief 

deposed that the accused about 4 years back from the date of her 

deposition took Rs. 40,000/- from the informant on 17.07.14. That, the 

accused also took another sum of Rs. 18,000/- from P.W.2. That, the 

accused assured her to return the money within two months but did not 

return the same. That, on 24.06.16 the accused executed the agreement 

that she will return the money to her. However, she did not return the 

same. She exhibited the agreement as Ext.3 and identified the signature 

of the accused therein. 

10.  During her cross-examination she deposed that she was not  

 present when the accused took money from the informant. Denied that   

 she has not filed separate case against the accused person. Denied that  

 the accused made the agreement on the very day when she took money.  

 Denied that no agreement was prepared by the accused while she took  

 Rs. 18,000/-. Denied that accused has not taken money from her. 

11.  P.W.3- Sri Bhuban Saikia, he in his examination-in-chief 

deposed that the informant is his sister-in-law. That, he is not 

acquainted with the accused person. That, he has no knowledge about 

the instant case. That, he has no knowledge as to who gave loan to 

whom. 

12.  His cross-examination was declined by the defense side. 

13.  P.W.4- Sri Babul Saikia, he in his examination-in-chief deposed 

that the informant is his own sister-in-law.  However, he is not 
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acquainted with the accused person. That, he has no knowledge about 

the fact that accused took loan from the informant.  

14.  His cross-examination was declined by the defense side. 

15.  P.W.5- Sri Uttam Borah, he in his examination-in-chief deposed  

 that informant is his neighbor. That, he is not acquainted with the  

 accused person. That, he has no knowledge about the instant case. 

16.  His cross-examination was declined by the defense side. 

17.  P.W.6- S.I. Sri Alimuddin Ahmed, he in his examination-in-chief   

 deposed that on 16.02.17 he was posted as attached officer at Gohpur  

 P.S. That, on receipt of ejahar O/C registered a case and the case was  

 endorsed to him for investigation. That, he recorded statement of  

 informant Dulumoni Saikia and seized an agreement from her  

 possession. Accused Momi Das after taking Court bail appeared before  

 him and she admitted that she took loan from informant before him. Her  

 statement was recorded. Accordingly, after due investigation he  

 submitted charge sheet U/S 406/420 of IPC against Momi Das. He  

 exhibited the seizure list as Ext.3 and identified his signature thereon and  

 exhibited the charge sheet as Ext.4 and identified his signature thereon. 

18.  During his cross-examination he deposed that he has not seized  

 any document of the year pertaining to 2014. That, he has no knowledge  

 if Lakhimai Das has filed separate ejahar. That, he has not recorded  

 statement of any of the witnesses as seen in Ext.2 and Ext.3. That, the  

 sketch map which is exhibited as Ext.A was prepared by I.O. Bhadreswar  

 Sonowal. That, the Place of occurrence as shown in Ext.A is the house of  

 informant. Denied that he has not investigated the case properly and has  

 filed a false case against the accused person. 

19.  C.W.- Smt. Runu Saikia, she in her examination-in-chief deposed   

 that the informant is her sister-in-law and accused Momi Das is her  

 cousin. That, in July, 2013, Ratneswar Das husband of Momi Das took a  

 loan of Rs. 50000/- from Runu Saikia for treatment of his son. Moreover,   

 Dulumoni Saikia gave another Rs. 50000/- to Ratneswar Das on  

 02.07.13. That, Momi Das previously took Rs. 10000/- from Dulumoni   

 Saikia during marriage ceremony of her daughter and for the treatment  

 of her son. That, Runu Saikia and Dulumoni Saikia asked the accused to  
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 return their money when the accused showing different grounds took  

 few dates to return the same. That, once she visited the house of Momi  

 Das to ask for the money when Momi Das along with her husband  

 Ratneswar Das wrongly confined her in their house and by showing a  

 Dao she was threatened with death. That, she somehow escaped on that  

 day and she informed Tuakanta Duwara about the matter who wrote an  

 ejahar on her behalf and filed at Gohpur police station. That, Momi Das  

 executed an agreement that she will return the money. She exhibited her  

 signature in Ext.3 and Ext.2 and identified her signature therein as  

 Ext.3(2) and Ext.2(2). 

20.  During her cross-examination she deposed that accused Momi Das   

 was not present when she gave Rs. 50000/- to Ratneswar Das. That, no  

 agreement was made when she gave Rs. 50,000/- to Ratneswar Das.  

 That, Dulumoni Saikia did not accompany her when she went to the  

 house of the accused to ask for her money. That, she gave Rs. 50,000/-  

 to Ratneswar Das in front of the ATM from where she collected the  

 money and that Dulumoni Saikia was not present when she gave the  

 said money to Ratneswar Das. 

21.  C.W. Smt. Suchilata Narzary, she in her examination-in-chief  

 deposed that he is acquainted with both the informant and the accused   

 person. That, on 17.07.14 Lakhimai took loan from SuchilataNarzary of  

 Rs. 18,000/- and gave the same as a loan to Momi Das. That, accused  

 Momi Das put signature in the agreement copy which is exhibited as  

 Ext.3. That, she and Lakhimai Lahkar put their signatures in Ext.3 

22.  During her cross-examination she deposed that she forwarded Rs.  

 18,000/- only to Lakhimai Lahkar as loan. That, she has not filed any  

 case separately for recovery of loan amount. 

 

 

23. In the light of the above testimonies and on perusal of the 

materials on record, the following facts are observed: 
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I. The informant while deposing as P.W.1 has stated that 

she lent Rs.Rs. 40,000/- with the assurance that accused 

will return the same within three months.That, she went 

to ask for her money several times along with sister-in-

law Runu Saikia, however, the accused did not return the 

same. Now, Runu Saikia who deposed as C.W testified 

that Ratneswar Das husband of Momi Das took a loan of 

Rs. 50000/- from Runu Saikia for treatment of his son. 

Moreover, Dulumoni Saikia gave another Rs. 50000/- to 

Ratneswar Das on 02.07.13. That, Momi Das previously 

took Rs. 10000/- from Dulumoni Saikia. That, Dulumoni 

Saikia did not accompany her when she went to the house 

of the accused to ask for her money. Further, P.W.2’s 

testimony is inconsistent with the contents of the ejahar 

and the testimony of the P.W.1. 

From the above, it is observed that there are major 

discrepancies with respect to the facts as testified by the 

vital witnesses. For, there is no corroboration on the point 

that informant lent Rs.40, 000/- to accused, nor did C.W. 

stated that accused refused to return the same to 

Dulumoni Saikia , as she never accompanied her. 

II. The informant has stated different dates in ejahar and 

while she deposed as P.W.1 with respect to lending of 

money to the accused. 

III. P.W.3, P.W.4 and P.W.5 has no knowledge about the 

prosecution story as alleged against the accused person. 

IV. Another C.W. Suchilata Narzary testified that on 17.07.14 

Lakhimai took loan from Suchilata Narzary of Rs. 18,000/- 

and gave the same as a loan to Momi Das. That, accused 

Momi Das put signature in the agreement copy which is 

exhibited as Ext.3. That, she and Lakhimai Lahkar put 

their signatures in Ext.3.  

Now, the date put forward is inconsistent with the date 

mentioned by informant. Further, nothing is stated with 
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respect to when the accused refused to return the money 

and when she last came to know that accused did not 

return the money. 

V. Further, P.W.2 with respect to execution of agreement by 

the accused stated that it was made on the very day of 

receiving money by accused, but the same fact is 

contradictory to the facts as laid down by P.W.1 the 

informant. 

VI. That, the exhibited agreements are perused and the 

signatures which are claimed to be of the accused person 

is not proved in accordance with law as required U/S 67 of 

the Indian Evidence Act. 

VII. The allegations made by prosecution does not contain 

ingredients of section 406 of I.P.C However, there is 

presence of ingredients of section 420 of I.P.C, but due to 

the above inconsistencies as observed, the evidence put 

forward by prosecution is held to be not credible and 

cogent and accordingly, I deem it fit to give the benefit of 

doubt to the accused person. 

 

24.  Considering the above, I hold that prosecution has failed to prove the  

 guilt of the accused person beyond all reasonable doubt that on  

 02.07.13 at Gohpur was entrusted with Rs.58,000/- by Smt.  

 Dulumoni Saikia and Smt. Lakhimai Lahkar, converted the same  

 to her use and committed criminal breach of trust  and  

 dishonestly induced delivery of Rs.58,000/- by Smt.  

 Dulumoni Saikia and Smt. Lakhimai Lahkar, and committed  

 cheating and thereby committed an offence punishable U/S  

 406/420 of I.P.C. 

 

25.  In the result, the accused person Sri Momi Das is hereby  

 acquitted on benefit of doubt U/S 406/420 of I.P.C. and set at  

 liberty forthwith.  

26.  Bail bonds furnished are hereby extended for a period of 6 (six) months. 
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27.  The case is disposed of on contest.  

 

Given under my hand and seal of this court on this the  

05th day of May, 2018 at Gohpur. 

 
 
 
 
 

( Pooja Sinha  ) 
                Sub-Divisional Judicial Magistrate (M) 

     Gohpur 
 
 
Typed and corrected by me 
 
 
 

( Pooja Sinha  ) 
Sub-Divisional Judicial Magistrate (M) 

      Gohpur 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

APPENDIX 
 
 
Prosecution Witness- 
 
P.W.1-  Smt. Dulumoni Saikia 
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P.W.2-  Smt. Lakhimai Lahkar 
P.W.3-  Sri Bhuban Saikia 

P.W.4-  Sri Babul Saikia 

P.W.5-  Sri Uttam Borah 

P.W.6-  S.I. Alimuddin Ahmed 

Court witnesses- 

1. C.W.-   Smt. Runu Saikia 

2. C.W.-   Smt. Suchilata Narzary 

Defence Witness- 
 
Nil 
 
Prosecution Side Exhibits- 
 
Ext.1- Ejahar 
Ext.2- Agreement Copy  
Ext.3- Seizure List 
Ext.4- Charge Sheet 
 
Defence Side Exhibits- 
 
Ext.A- Sketch Map 
 
 

 
                    ( Pooja Sinha  ) 

        Sub-Divisional Judicial Magistrate (M) 
                                                                               Gohpur 


